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LAND AT TEVERSHAM ROAD, FULBOURN. 
 
 

APPEAL REFERENCE APP/W0530/W/15/319730 
 

          
 

SUBMISSIONS FOR THE LOCAL PLANNING AUTHORITY 
 

 

 

Introduction 

 

1. In opening, the Inspector identified eight main issues. Those issues were, 

in substance, as follows: 

i. the effect of the development on the character and appearance of the 

surrounding area; 

ii. the effect of the development on the setting of designated and non-

designated heritage assets; 

iii. the effect of the development on ecological and nature conservation 

interests; 

iv. the weight to be applied to policies for the supply of housing; 

v. the weight to be attached to policy NH/12 of the emerging South 

Cambridgeshire Local Plan, concerning the designation of natural 

green space; 

vi. whether the submitted planning obligation addresses the impact of the 

development; 

vii. whether the development represents sustainable development in terms 

of the NPPF; and 

viii. the planning balance. 

2. We will address each of those main matters in turn, save for (vii) and (viii), 

which we will consider together. 

3. However, before doing so, we address a preliminary matter and that 

concerns the LPA’s first reason for refusal, and the reference within it to 

the proposed development generating “demonstrable and significant 

harm” by reason of “the collective adverse effect … on landscape 

character, setting of Fulbourn Conservation Area, village character and 

ecological interests …”. The Appellant insists that this first reason for 

refusal should be construed such that harm so as to give rise to a basis for 

refusal of planning permission, on the Council’s resolved position, arises 
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only if all the of four elements identified with the reason for refusal are 

accumulated; if one element of harm is determined against the Council, 

the basis of refusal of permission falls away. The Appellant’s construction 

of reason for refusal no.1 is, we submit, illogical and incorrect. As SBW 

confirmed, the reference to “collective adverse effect” reflects the 

relationship here between landscape and setting, the conservation area 

and site’s ecology, which in large measure derive from the same or similar 

physical qualities of the appeal site – a open, undeveloped area of 

grassland located on the edge of the village. Moreover, given the extent of 

harm which has been identified in the LPA’s evidence, to construe the 

elements included within reason for refusal No.1 as operating on a 

cumulative basis only would be illogical. On a proper – and sensible – 

reading of the first reason for refusal each element of harm – harm to 

landscape and village character, to the setting of the CA and to ecological 

interests – subsist as independent basis for rejection of this scheme, as 

well therefore as collectively. As such, it is the Council’s case that planning 

permission should be refused by reference to each of those elements 

individually and as well as when those elements are considered as a 

whole. In any event, the task now vested in the Inspector is to consider the 

weight to be attached to any element of planning harm which is found; the 

Inspector task in that respect is not circumscribed by decisions at an earlier 

stage made by the LPA as to the weight attributable to the elements of 

harm which it identified.  

4. We turn then to the main issues. 

 

The effect of the development on the character and appearance of the surrounding 
area 
 
5. The LPA’s case in this respect is straightforward. The appeal site – a large, 

open and undeveloped area of land adjacent to the edge of Fulbourn – 

makes and important and positive contribution to the context, character 

and setting of the settlement, both in landscape and visual terms, which 

the introduction of up to 110 dwellings would substantially, irreversibly and 

adversely harm.  

6. We set out at the outset four points of essentially common ground which 

together provide an important context to the resolution of this issue: 

i. the part of the appeal site comprising fields F1 and F2 have at all 

material times remained, as now, open and undeveloped land 
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extending beyond the edge of Fulbourn; neither has been the subject 

of any built development (see LT xx); 

ii. it is common ground that the appeal site is characteristic of Fen Edge 

landscape (LT proof para.7.2); 

iii. LT accepted, as she must, that the appeal proposal will give rise to an 

“inevitable change to the landscape character of the appeal site itself” 

(LT proof para.1.9 and xx); and  

iv. what is proposed here, as LT accepted, is an “extension” to the village 

of Fulbourn. The effect of which is to extinguish the separation of the 

existing settlement from the railway line, which the appeal site, in its 

current form, provides (LT para.7.14 and xx). 

 

7. The settlement of Fulbourn, and the landscape in which it sits and with 

which it is most associated, is recognised as exhibiting a strong rural 

character. This is acknowledged within the District Design Guide SPD (CD 

D4) where, at p.26 para.3.17, the Chalklands is identified as having a 

“mostly strong rural character”. So too is the rural character recognised in 

the Cambridge Green Belt Study (CD D7) where the Fulbourn Eastern Fen 

Edge LCA, of which the appeal site, it is agreed, is characteristic, is 

described as containing a “landscape [which] provides a rural setting for 

… the larger village of Fulbourn” together with fields which “are variable in 

size, being smaller closer to villages .. and larger towards Little Wilbraham 

Fen” (p.91). On page 92 of the same Green Belt Study Fulbourn is 

described as including areas which are “quite well treed with grass verges 

and rural in character”. We submit that area of north Fulbourn including 

Cow Land and the appeal site conforms to this range of characteristics and 

the appeal site, in its current form, contributes to it. The rural character of 

the settlement is also identified in the CA Appraisal (CD D3) para.8.1. 

8. Moreover, the rural setting of Fulbourn is acknowledged expressly by the 

Appellant and by landowner (Hutchinson Whampoa). We rely in this 

respect in particular on: 

i. the Design and Access Statement (CD E9) p.30 para.8.4; 

ii. the Bidwell’s report of 2007 submitted on behalf of the 

landowner in 2011 in response to the call for sites (p.5); and 

iii. Dr.Miele’s oral evidence, during which he accepted that 

Fulbourn exhibited a rural character (Miele xx).  
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9. The appeal site, we submit, contributes substantially to the rural character 

of the village. As open, undeveloped fields of a fenland edge character, the 

appeal site performs an important function in landscape terms by providing 

a soft rural setting to the northern part of the village and serving as a clear 

and apparent reminder of the rural environment in which the village was 

developed and still sits. In landscape terms, the appeal site also and 

importantly provides a clear separation between the settlement edge at the 

railway line. 

10. We should add that the railway line itself, which is only marginally elevated 

above the surrounding landscape and is well enclosed by trees and shrubs 

does not read as a intrusive feature in landscape (or visual) terms and 

does not provide the degree of landscape separation between settlement 

and open countryside to the north, for which the Appellant contends.  

11. It is of note in this respect that LT considers the appeal site to be of  

“medium sensitivity” in terms of landscape character when considered on 

a national, county and district level (see LVIA CD E13 paras.6.20, 6.27 and 

6.30). “Medium sensitivity” is defined by LT, as confirmed in xx, as “a 

landscape which is locally valued but is not afforded any statutory 

designation. The landscape may be in reasonably good condition …” (LVIA 

App.1 Methodology pg.8).  

12. It is against this background that the impact of the proposed development 

in landscape terms falls to be considered. LT, as we have submitted, 

accepts that the character of the appeal site will be inevitably changed and 

that what is proposed is to be regarded as an “extension” to the village. 

The effect would be such that the current soft rural setting and rural context 

which the appeal site provides to Cow Lane, and properties fronting onto 

to it, to Cox’s Drove and to Fulbourn as a whole, will be lost and the 

settlement will be substantially extended up to the railway line, which will 

itself, as a result, become the new hard edge of the built up form of the 

village. The contribution to character and context currently offered by the 

appeal site will be wholly and irreversibly lost thereby causing harm – and, 

we say, substantial harm – to the landscape character and setting of the 

village.  

13. We note in this context that LT also accepted that development will give 

rise to a “moderate adverse effect” through loss of the grassland, which 

itself is noted by LT is a landscape feature within the appeal site which is 

worthy of note (see LVIA CD3.13 para.6.5). “Moderate adverse effect”, LT 
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confirmed in xx, amounts to a “noticeable deterioration” in the landscape 

feature1. 

14. We should add here that the Council’s concern in this respect is not 

capable of being addressed at detailed design stage. The concern is 

grounded in the impact in principle of substantial residential development 

here, as DB made clear in evidence (xxx). The Appellant’s suggestion 

offered in xx of DB that the concern was simply one of design is misplaced 

and fails to recognise the gravamen of the Council’s case, or indeed the 

reality of the situation in terms of the impact of what is now proposed. 

15. We turn then to visual impact, which itself forms an important element of 

the assessment of the impact of the development on the character, 

appearance and setting of the area.   

16. The appeal site is visible and its character and appearance may be 

appreciated from several view points including Cow Lane, Poorwell Water 

and Cox’s Drove. The Inspector will have judged for himself the extent of 

visibility at the accompanied site inspection yesterday. However winter 

views are usefully shown in Mr.Culshaw’s photographs and in the CA 

Appraisal (CD D3) at p.30. 

17. We begin with Poorwell Water. On any reckoning, Poorwell Water is an 

interesting and inviting area of public amenity space, owned by the PC and 

over which public use is permitted2. It is all the more so given its important 

historic context, which can be appreciated from the information board 

located close by on Cow Lane. Indeed, its interest is acknowledged though 

the Protected Village Amenity Area designation in the adopted 

Development Control Policies DPD (CD B2 policy CH/6 (p.93)) which is 

conferred to reflect areas “important to the amenity and character of 

villages” which “should be protected for their own sake” (para.8.16 of DPD 

(CD B2)). Moreover, Poorwell Water is identified in the CA Appraisal as 

“positive open space (CD D3 p.48). The appeal site has a direct and 

important relationship to Poorwell Water. In physical terms, it is located 

adjacent to Poorwell Water. It is clearly visible from within and across 

Poorwell Water – the line of trees at the boundary between the two allows 

views through, even in summer. That the appeal site as an open field, rural 

in character, can be seen and appreciated form Poorwell Water, and 

                                                
1 LT confirmed this by reference to LVIA App.1 para.A.49, which sets out the comparable 

assessment categories in terms of visual impacts. 
2 There are however no public rights of way or other public rights over Poorwell Water. 



 6 

provides a rural context to this important public amenity area. The railway 

line to the north, which follows a well treed alignment, is barely noticeable 

(or even noticeable at all), let alone amounting to a discordant feature, in 

views of and over the appeal site from within Poorwell Water. 

18. The introduction of residential development onto the appeal site and F2 in 

particular (some 14-17 m from the boundary (LT proof para.6.14 p.32)), 

will substantially change the physical and visual relationship of the appeal 

site with Poorwell Water and cause, we submit, substantial visual harm to 

receptors within, and looking northwards across, this important amenity 

area. To address this degree of change by substantial reinforcement of 

boundary planting between the appeal site and Poorwell Water, as the 

Appellant seems to propose, simply compounds this harm by enclosing the 

amenity area from its surroundings to the north.  

19. It is notable in this respect that LT, in her LVIA (CD E13) within table 6.2 

(p.37), considers Poorwell Water to be “high sensitivity”, which means that 

there is “activity resulting in considerable interest or appreciation of the 

view (ie. residents or people engaged in outdoor recreation whose 

attention is largely focused on the landscape …) …” (LVIA App.1 box 3 

(p.11)). LT, in the same table (table 6.2) of the LVIA, identifies the 

magnitude of change brought about by the appeal proposal to be 

“medium”, which means “a noticeable change in the view, likely to be at 

close distance, which affects a substantial part of the view. The change 

may be continuously visible for a long duration or may obstruct important 

elements of the view. Likely to be an open view. The change may be 

medium to long term and may be irreversible” (LVIA App.1 Box 4 p.12). 

LT’s conclusion is that the significance of visual impact, as a result of this 

sensitivity and magnitude of change, is “moderate adverse” (LVIA table 6.2 

(p.37) and para.6.10) i.e. a “noticeable deterioration in the existing view” 

(LVIA App.1 para.A.49). LT accepted however that, in terms of her own 

methodology, a “high” sensitivity receptor which undergoes a “medium” 

magnitude of change gives rise to a level of significance in terms of impact 

of “moderate/major” (see LVIA App.1 box 5 p.14  and LT xx). A major 

impact is a “pronounced deterioration in the existing view” (see LVIA App.1 

para.A.49). Whether major or moderate adverse effect arises is a matter 

of judgment for the decision maker. LT seeks to finesse this impact by 

suggesting it would reduce once new planting on the boundary between 

Poorwell and the appeal site matures. However, that wholly misses the 
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points in that the inter-visibility between the appeal site and Poorwell Water 

is of visual value and to plant and obscure that view merely compounds 

the harm, as we have already submitted. In any event, maturity in terms of 

planting should be assumed to at least be 25 years hence and the visual 

intrusion which LT has identified can therefore be expected to subsist 

during that interim period at least (see LVIA App.1 para.A.44 (p.11)).  

20. What however emerges from LT’s evidence is a clear identification of harm 

in views from Poorwell Water and substantial harm at that. Poorwell Water 

is an attractive amenity area, as recognised through its designation as a 

PVAA and in the CA Appraisal. This harm should be given substantial 

weight. We return to policy below, but at this stage note that even on LT’s 

own evidence, policy CH/6 cannot possible be claimed to be met here 

given that that policy seeks to preclude development adjacent to a PVAA 

which would have and adverse effect on the “character, amenity [or] 

tranquility” of the village. Plainly, even on LT’s evidence, the development 

here has such an effect.  

21. We turn them to Cow Lane. As with views from Poorwell Water, views to 

the appeal site and the opportunity to appreciate its open and rural 

character can be appreciated from Cow Lane, and all the more so in winter 

(see eg DB App.2 Fig.6 Assessment Photo 3). The appeal site in visual 

terms provides a rural context to the edge of the village at Cow Lane. Just 

as residential development on the appeal site together with the Appellant’s 

proposal to largely close the boundary harms views of and towards the 

appeal site from Poorwell Water, so too will it harm views from Cow Lane 

in largely the same manner. 

22. Cox Drove is public highway over that part of its length up to approximately 

the northern-most of the industrial units on its east side. It then continues 

in an unadopted form but with clear evidence of use, which in large 

measure, given it communicates with open countryside beyond the railway 

line, may be assumed to be recreational use. The views are largely open 

from Cox Drove towards and over the appeal site (and F2 in particular), as 

can be seen form the photographs before the inquiry (see e.g. LT2 appeal 

site context photographs 2 and 3). No doubt this will have been confirmed 

at the accompanied site visit. The appeal site when experienced from 

Cos’s Drove again provides a rural context and backdrop to the village. 

This will be transformed by the introduction of residential development at 

close quarters to Cox Drove, again leading to substantial change and 
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harm. Indeed, the landowner, Hutchinson Whampoa, in its submission to 

the Council in 2011 through Bidwells identified views toward and over the 

appeal site from Cox Drove as “important” (p.11) and the effect of 

development “moderate/slight and adverse” in the “short to medium term” 

(p.14). A “moderate adverse” effect is defined as one which “affects an 

appreciable segment of the overall visual composition or … an intrusion in 

the foreground of a view” and one which will “detract from landscape 

character” (see p.8). This assessment of impact from Cox Drove, 

submitted for the landowner, should not be lightly set aside. LT, since it 

was not her understanding that public excess extended beyond the 

southern section of Cox Drove (at approximate position of LT2 site context 

photograph 3) did not assess the visual impact of the development from 

further to the north (LT xx).  

23. Then there is the railway line. Users of the elevated line have a clear view 

south of the appeal site. The appeal site appears as an open field 

separating the receptor from the village, which is present in the 

background. The appeal proposals will bring the village to the railway line 

and remove the sense of separation. This too, it is submitted, is an adverse 

effect (see evidence of DB). 

24. Then there is impact from within the appeal site itself. There are no public 

rights over the appeal site. However, there is plainly public use which the 

landowner has been willing to tolerate and has been content not to resist. 

The major change which these proposal will bring to the appeal site and 

therefore to receptors within it should not be ignored. Again, that effect is 

manifestly adverse. 

25. We turn then to policy. Policies DP/1 provides that development should be 

“appropriate to its location, scale and form” and “to conserve and wherever 

possible enhance local landscape character”. Policy DP/2 provides that 

new development should “preserve or enhance the character of the local 

area”. Policy DP/3 seeks to preclude development which will give rise to 

an adverse effect on “l. village character” and “m. countryside and 

landscape character”. We submit that the appeal proposal fails to achieve 

any of these policy objectives but rather causes unacceptable adverse 

impact on its location, local landscape and village character and the local 

area. These policies are, we submit, consistent with the NPPF, not least 

core principles 3 and 5 and para.109. They should be given substantial 

weight.  
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26. Moreover, give the landscape harm which we submit will arise, having 

regard to the national and district landscape character areas, gives rise to 

a conflict with policy NE/4. That policy too is reflective of the approach in 

the NPPF to which we have referred. 

27. We have already made submissions with regard to a conflict policy CH/6 

concerning Poorwell Water. 

28. With regard then to the NPPF, we submit that the landscape and visual 

impact here fails to respect core principles 3 and 5 in particular, set out at 

NPPF para.17. Moreover, since, and as LT acknowledges, the appeal site 

is a “valued landscape” (and LT’s LVIA, as well as the emerging local green 

space designation, makes this abundantly clear), the proposal must 

“protect and enhance” that landscape. It fails to do so. Moreover Poorwell 

Water too is a value landscape in its own right – it is designated as a PVAA 

to reflect as much. As LT acknowledges the development will cause harm 

– indeed appreciable harm – to Poorwell Water in visual terms thereby of 

itself amounting to a substantial conflict with NPPF para.109.  

29. The landscape and visual impact here gives rise to a conflict with the 

development plan. The normal presumption against grant of planning 

permission arises. The conflict with the NPPF provides no answer to this 

presumption. A strong case against the grant of planning permission 

therefore arises. And we return to this matter in the context of the overall 

planning balance later in these submissions.  

 

The effect of the development on the setting of designated and non-designated 
heritage assets 
 
30. The Council’s objection in this respect is focused on the impact on the 

setting and the significance of the Fulbourn Conservation Area. The 

Council’s case is that the appeal site (a) forms part of the setting of the CA 

(and this is common ground), (b) that it contributes materially to the 

significance of the CA, and (c) what is proposed gives rise to harm to the 

significance of the CA, albeit at a level which is less than substantial in 

NPPF terms.  

31. As is explained by AG in his evidence, the appeal site contributes to the 

setting of the CA in two respects. 

32. First, it contributes to the rural character of Fulbourn and of the CA which 

forms part of it.  
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33. Secondly, the significance of that part of the CA which the appeal site 

adjoins is contributed to by the presence of Poorwell Water and the 

Victorian Waterworks complex. The appeal site contributes to the setting 

and context of both.  

34. We take each of those matters in turn, and in so doing consider the impact 

of what is proposed. 

35. First, in terms of rural context, we have made submissions already 

concerning the rural character and context of Fulbourn, and the 

contribution of the appeal site to that character and context. In terms of the 

CA, Dr.Miele accepted that there is a rural setting to the CA and that the 

appeal site contributes to that rural setting (see xx). Indeed, that matter is 

recognise expressly by Heritage England in their letter of 21 October 2014 

(within CD E5), in which they state that “the development of this site in 

accordance with the parameters set out in the indicative masterplan would 

have some adverse impact on the character and appearance of the 

conservation area in the vicinity of the site though loss of the current rural 

appearance of the site”. 

36. The Council’s “Development affecting Conservation Areas” SPD (CD D5) 

is material here. Para.2.1 (p.5) concerns infill and gap sites and advises 

that in considering development proposals for such sites it is necessary to 

“consider their value as open ground and the contribution they make to 

CAs and their wider setting. Gap sites frequently afford views through the 

area … or to open countryside beyond the village framework” (p.5 

para.2.1). We submit that the appeal site performs precisely that function3.  

37. Moreover, the CA Appraisal (CD D3) records as a key characteristic of the 

CA (para.8. p.34) that: 

 

“.. the park and paddocks that reach into the heart of Fulbourn, along with 
the fields that surround the village and the greens that mark the meeting 
and division of roads are all an important part of Fulbourn’s strong rural 
character, and should continue to be protected ….” (emphasis added) 

 
38. It is plain that the appeal site is a “field that surrounds the village”. As such, 

it follows that it is an “important part of Fulbourn’s strong rural character”, 

indeed a “key characteristic”, so far as the CA Appraisal is concerned. As 

such, it “should continue to be protected”. 

                                                
3 Similar advice is given in respect of backland development at CD D5 para.2.8-2.9 p.6. 
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39. This, we submit, provides a strong objective basis for the assessment of 

the contribution which the appeal site, as an open field on the edge of 

Fulbourn, makes to the CA, and its setting and significance, and against 

which the impact of what is proposed should be judged.  

40. As to that impact, and as LT acknowledged, there will be a substantial 

change to the character of the appeal site from the introduction of up to 

110 dwellings. It will change from a field forming an important contributing 

part of the strong rural character of Fulbourn to a developed site extending 

the village northwards (as LT acknowledges) and thereby forming part of 

the built element of the village itself. The setting of Fulbourn, as contributed 

to by the appeal site, will substantially and adversely change and therefore 

its contribution to the significance of the CA, in so far as it reflects and 

protects the rural character of the village, will be substantially diminished. 

41. We would invite the Inspector here to consider and to attach weight to the 

conclusions of the Inspector who determined the appeal concerning land 

north of Lanthorn Stile, Fulbourn (CD F4). Plainly that appeal concerned a 

different site, albeit one, like the appeal site, which is located adjacent to 

the CA. However, and importantly, the Inspector at paras.15-16 

recognised the importance of the open countryside to the character of the 

area and that it provides an open setting to the CA (para.15). Moreover, 

the Inspector concluded that the urbanising effect of the proposed 

development would “clearly alter the setting and erode the historic 

relationship of the village with the open countryside beyond” (para.16). We 

submit that the same relationship – and the same adverse effect – will arise 

from development here. 

42. If the Inspector forms the view that the Council’s assessment is correct in 

this respect, and that harm to the significance of the CA arises, this harm, 

must be given substantial weight. 

43. However the case as to harm to the CA goes further. Poorwell Water, the 

historic map regression demonstrates, emerged in the medieval period in 

a location remote from the centre of the settlement and adjacent to open 

countryside, as indeed Dr.Miele’s App.5 most straightforwardly 

demonstrates. The impression of Fulbourn circa 1800 within that Appendix 

shows, pre-inclosure, that Poorwell was located adjacent to an area of 

“open fen pasture” well away form the village centre. The appeal site, as 

an open field adjoining and visible from Poorwell, maintains the historic 

context of Poorwell Water on the edge of the village and the edge of the 
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open countryside. That relationship will be lost were the appeal site to be 

developed for housing. Poorwell Water is of course a PVAA and so 

designated in recognition of its importance to the amenity and character of 

the village (CD B2 para.8.16); it is also a positive open space identified in 

the CA Appraisal (CD D2) p.48). These two factors add weight to the harm 

here. 

44. With regard to the Victorian Waterworks (including the Pump House, a 

“positive building” identified in the CA Appraisal (CD D3 p.48), these too 

were located purposefully remote from the centre of the settlement and 

bordering countryside to the north. The intention was to locate this anti-

social uses away from centre of population, and also no doubt for sanitary 

reasons concerning potential for contamination of the water source (as AG 

suggested), as well as to make use of existing drains to the north of the 

Pump House. Yes – the evidence suggests that trees were planted 

historically around the Pump House and some are still evident today. 

However, the edge of settlement context is an historic fact and can still be 

appreciated. This context too will be harmed by development here.  

45. These matters, concerning the setting of two important assets which 

contribute to the character and appearance, and significance, of the CA 

should also be given considerable weight. 

46. The Council’s case is that there would be harm to the CA and its 

significance, albeit less than substantial harm. Indeed, the Appellant’s 

original heritage advisers, namely CGMS – a well-known and respected 

consultancy in the heritage field – reached and expressed the same 

conclusion (see CD E11 p.23). The measures suggested by CGMS to 

address that harm have not been incorporated into the development before 

the Inquiry 4  5 . Furthermore, the same assessment was reached by 

Heritage England in respect of this proposed development (see letter of 21 

October 2014 (CD E5). It was also the assessment reached in the SHLAA 

(CD D1 p.823). These accord of course with AG’s professional 

assessment. This consensus should not lightly be set aside. 

                                                
4  Namely the setting back of development to the north. The “indicative framework for 

discussion” at CD  E11 p.22 and on which CGMS based their assessment became, without 
modification became the parameters plan which is formally before the Inspector, as Dr.Miele 
confirmed in xx. 
5 Dr.Miele’s assertion that the CGMS study was carried out in ignorance of the requirement to 

consider impact on significance of the heritage asset is, with respect hopeless. The CGMS 
report expressly refers to the NPPF and the significance test (see CD11 para.2.1 (p.5) and 
para.5 (summary)).   



 13 

47. If the Inspector concludes that this consensus is correct and there is harm 

to the CA and its significance this must be given substantial weight in the 

decision making process and of itself must be weighed against public 

benefits, in accordance with NPPF para.134. Policy CH/5 of the 

Development Plan (CD B2 p.92) applies the national policy test and 

therefore a breach of the NPPF will of itself give rise to a breach of policy 

CH/5. 

48. We should add at this stage that Dr.Miele’s views that that part of the 

Fulbourn CA adjacent to the appeal site is in some way inferior or 

subsidiary to the village core has not basis in any designation or in the CA 

Appraisal. The latter evinces no intention to, in some way, score respective 

parts of the CA. Indeed, that the northern part of the CA is worthy of 

designation in its own right is demonstrated by the fact that it was made a 

CA notwithstanding the already designated core. 

49. The Council acknowledges that it is proposed to carry out some renovation 

of the Pump House Ornamental Garden and to provide access thereto. 

That is a benefit, including in heritage terms. However, the garden in its 

current condition is accepted by the Appellant to cause no harm to the CA 

(Miele xx); indeed, it was designated as PVAA and as a positive open 

space in the CA Appraisal in its essentially current form and without public 

access. No complaint is made about it. LT does not consider it has any 

visual or landscape disbenefits in its current condition either. The benefit 

of works to the garden must therefore be considered in the context that it 

causes no harm in either heritage or in landscape/visual term which is in 

need of being redressed. The works to the ornamental garden and access 

to it does not, we submit, outweigh the harm to the CA which arises. 

 

The effect of the development on ecological and nature conservation interests 

50. The Appellant accepts that, in terms of ecological interest, the appeal site 

is of local – which, as Mr.Ellis  confirms means, district-wide – importance 

in terms of the grassland habitat present now (see I.Ellis proof para.16 and 

xx). Mr.Ellis in xx acknowledged that the grassland habitat present on the 

appeal site represents the most important element of its ecological interest. 

51. Mr.Ellis also recognised the presence on the site of various grassland 

species which are of themselves of district importance, in particular early 

marsh orchid and adder’s tongue fern (see xx by ref to WT Report at RM 

App.2 para.4.10). In this respect the WT consider the appeal site to be of 
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“high importance” in the District and possibly the County for early marsh 

orchid (ibid.). Given that in South Cambridgeshire there are just 5 locations 

where this species is present and all, save the appeal site, are SSSI (WT 

report para.3.14) that is, we submit a fair and reasonable assessment. 

Moreover, given that adder’s tongue fern is present on just 20 sites in the 

district, with 70% of these being designated sites (WT report 3.16), the WT 

advice that appeal site is of high importance in South Cambridgeshire for 

this species is also understandable and fair. 

52. Mr.Ellis also recognised that these and other grassland species present on 

the appeal site are declining, as is demonstrated from the WT report RM 

App.2) para.3.13. 

53. Moreover, RM (proof para.10), Mr.Baker, the Wildlife Trust6 and indeed the 

Appellant’s own former ecological consultants consider that the quality of 

the grassland habitat to be potentially of county wildlife site  (or CWS) 

quality. MKA Ecology in the phase 1 Habitat Survey (CD E 12) of 2014 

(based as it was on two surveys in 2012 and 2014) express this view at 

para.5.1.3 and repeat the same view in 2015 (in report produced by I.Ellis 

at p.5). This consensus amongst professionals – with which only Mr.Ellis 

disagrees – serves only to add to the importance of the appeal site in 

ecological terms. We should add that Mr.Ellis’ attempts (proof para.39) to 

discredit the MKA report on the basis that no account was taken within it 

of frequency of distribution over the appeal site of the species relied upon 

is undermined fatally by the fact that frequency of distributions is referred 

to expressly in the Phase I Habitat Survey (CDE12 p.23). 

54. We should add that in terms of assessing importance, it is necessary not 

to consider just the current condition of a site but also consider its potential 

(see CD H4, para.4.17). The importance of a site should not be 

undervalued if, in its current condition, it is “sub-optimal” but where there 

is potential for restoration. Here, the intentions of the landowner if the 

appeal were dismissed have not been stated. What we do know is that the 

appeal site was recently in agricultural use (see RM proof para.23 and App. 

13 and Bidwell’s report for Huchinson Whampoa p.1 col.1). And a regular 

hay cut will improve rather than harm grassland biodiversity, as is well 

known. Given that, the potential for management which would improve 

                                                
6 See RM App.2 para.4.3. 
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biodiversity interest, should the appeal be dismissed, should not be 

discounted. 

55. Against that background, the effect of the appeal proposal, as Mr.Ellis 

candidly accepted, would “inevitably result in the loss of a sizeable extent 

of the grassland habitat and a reduction in population of the locally 

uncommon plant species” (proof para.44). He considered that this would 

be an impact of moderate magnitude (proof para.18). But Mr.Ellis claims, 

this could be addressed by appropriate mitigation (see I.Ellis xx).  

56. Mitigation and its reliability therefore becomes critical. We say that the 

mitigation suggested in terms of addressing impact on grassland habitat 

and species is unreliable and inappropriate, and certainly does not provide 

a proper basis for reducing let along eliminating harm. 

57. Mr.Ellis accepts the translocation of existing grassland species and habitat 

will be necessary (see Ellis App.A para.5.1), particularly in respect of the 

adder’s tongue fern.  Mr.Ellis proposes translocation principally to areas I 

and F, and potentially B and H, as shown on his plan at App.B (ibid). In 

respect of that proposal, we make the following comments. 

58. First, the evidence demonstrates that translocation as a process is 

inherently unreliable. The JNCC advice, we suggest, speaks for itself (see 

CD H5 paras.7.1, 7.2 and 7.4 bullet 5). This advice, published on behalf of 

Natural England amongst others, has not been withdrawn. And the 

unreliability as to the process of translocation identified within the report 

applies just as much to sites of district importance as it does to nationally 

designated sites. Mr.Ellis alludes to more recent publication which are 

more optimistic but he produced none in support of his case. 

59. Secondly, if translocation is to be considered as a mitigation option, 

research as to conditions – and particularly soil and hydrological conditions 

– is critical, as the Good Practice Guidance at RM App.15 (and CD H3) 

acknowledges (see p.15). It is notable that Mr.Ellis in his written evidence 

states that a “translocation method statement will be prepared” (emphasis 

added) inter alia to include a “soil assessment to determine suitability of 

receptor sites” (Ellis App.A para.5.4). Mr.Ellis also acknowledged in xx that 

there had been no assessment from an ecological perspective of the 

current soil conditions and hydrology of those areas of the appeal site 

which host species of importance. All that has been done is some ground 

water monitoring by Mr.Totman for an entirely different purpose. These 

investigations are fundamental, as the Good Practice Guidance notes, and 
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the omission of which at this stage undermine the reliability of what is 

proposed. 

60. Thirdly, and as MKA Ecology acknowledge in their 2015 report, there are 

inherent and unresolvable difficulties in locating translocation host sites in 

proximity to residential development, including through public use of the 

host sites, dog fouling and the collecting flowers (see p.14 para.4.3). These 

limitations, MKA acknowledge, may be unavoidable (ibid). What is 

proposed here are two primary translocation sites located centrally within 

a new residential development and which are intended to perform a wide 

range of functions, including as public open space and for surface and 

flood water management. As Mr.Ellis again candidly acknowledged in 

respect of area I (a principal host site) “the area would need to fulfill a 

number of functions, primarily to accommodate surface water floodwater 

(run on) but also to provide public amenity space which would both take 

precedence over habitat development depending on final design” (Ellis 

App.A para.4.45). Moreover, area H, a potential translocation site, is a 

narrow strip of land sandwiched between two blocks of housing with 

vehicular access routes on all four side (see Fig.LT7 and Parameters 

Plan). There can be no confidence here, we suggest, as to translocation 

as a reliable mitigation measure. It is also of note so far as translocation in 

areas I and F is concerned, that Mr.Totman acknowledged in xx that the 

identification of these areas was “steered by water management” 

considerations. It appears that ecology considerations and provision of 

mitigation, far from being a driver, were an afterthought tagged on to flood 

and surface water management measures.  

61. With regard to the early marsh orchid, the Appellant’s case that this 

species can be protected in area D is equally unreliable. The extent of the 

distribution of this species as recorded by MKA in their 2015 report is rather 

more extensive than the extent of area D (see Fig 1 on p.10). Moreover, 

area D is a narrow linear strip (with residential development between 14-

17 m of the southern boundary of the appeal site). The hedgerow in the 

southern boundary is intended to be consolidated by additional planting 

(see Fig LT7). A public walkway is intended to pass through the narrow 

strip that comprises area D. Houses will front or back onto it. Having regard 

to MKA’s warning as to the effect of pressures on host sites from residential 

development close by, this is hardly propitious for the protection and 
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survival of a grassland species of which there are just five recoded 

examples in the District.  

62. The Appellant also relies on other measures – clearing vegetation near the 

stream, bat boxes, bird boxes and works to the pond. These basic 

measures may well deliver some biodiversity interest. However, this must 

be balanced against the harm to the primary nature conservation interest 

of this site, namely the grassland habitat and its species. It is this interest 

which is of district and indeed potentially county wide importance. 

63. Turning then to policy, it is submitted that what is proposed does not 

maintain biodiversity but rather causes harm. Policy NE/6 (1) is not 

complied with. 

64. What is proposed causes an adverse significant impact on priority habitat 

within the County Biodiversity Action Plan, namely grassland (as RM 

confirmed in x). As such policy NE/6(2) is not complied with. 

65. What is proposed does not “enhance the natural and local environment by 

.. minimising impact on biodiversity and providing net gains in biodiversity 

where possible”, as required by NPPF paa.109. In fact what is proposed 

here harms the local (ie district) biodiversity interest and causes, we 

submit, a net loss. Moreover, there is significant harm to biodiversity which 

has not be shown to be, and will not be adequately, mitigated, contrary to 

NPPF para.118.  

66. These amount to strong policy objections to the development proposed. 

 

The weight to be applied to policies for the supply of housing 

67. The appeal site lies outside the development framework for the settlement 

of Fulbourn. As such, development here conflicts with policy DP/7 of the 

Development Control Policies DPD. Policy DP/7 is plainly a housing supply 

policy and is therefore out of date. Fulbourn is currently identified as rural 

centre within policy ST/4 of the Core Strategy (CD B1). Given the 

accessibility to services offered by Fulbourn the Council does not invite 

material weight to be given to policies DP/7 and ST/4 in the context of the 

present appeal (see SBS proof para.7.36 p.14).  

68. However, beyond that, all of the polices or parts of polices relied on to in 

the context of landscape/visual, heritage and ecological harm are directed 

at normal development control considerations – protection of the 

landscape and visual environment, protection of heritage assets and 
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protection of nature conservation interests 7 . They are not, as such, 

directed to the supply of housing. They are consistent with the NPPF and 

as such, should not be considered as housing supply policies and should 

in any event be given substantial weight in the determination of this appeal. 

Indeed, in respect of the latter point at least, this much seems to be 

common ground with the Appellant, having regard in particular to 

Mr.Kosky’s evidence.  

69. We invite the Inspector to proceed accordingly. 

 

The weight to be attached to policy NH/12 of the emerging South Cambridgeshire 
Local Plan, concerning the designation of natural green space 
 

70. It is common ground that, given the current state of advancement of the 

submitted local plan together the objection to the designation of the appeal 

site as local green space pursuant to policy NH/12, limited weight can be 

given to that policy at this stage. 

71. However, that does not dispense with the local green space issue in its 

totality.  

72. The NPPF has, as its first core planning principle, that planning must “… 

empower local people to spare their surroundings …”. Moreover, at 

para.109, the NPPF seeks to protect and enhance “valued landscapes”. 

What the LGS designation demonstrates is the importance and value 

which the local community attach to the appeal site, including its landscape 

and visual attributes and its nature conservation value. These matters are 

of themselves important material considerations. The designation of the 

appeal site pursuant to emerging policy NH/12 demonstrates this 

importance and value.  

73. The appeal proposal will transform this valued site into a developed 

residential extension to the built form of the village, thereby losing that 

which is of importance to the local community, as manifest through the 

emerging LGS designation. A new LEAP and some open space will be 

provided but the nature and quality of such space, located within a housing 

development, cannot properly counter balance that which is of value and 

which will be lost. 

                                                
7 The only exception is DP/1 para.1, which, as SBW confirmed (proof para.7.42) is an housing 

supply policy since it imports the sequential approach within the Core Strategy. The Council 
does not rely on DP/1 para.1 here in any event for essentially the same reasons referred to in 
para.67 of these submissions. 
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74. It is to this issue that the relevance of emerging NH/12 is directed in the 

context of this appeal. 

 

Whether the submitted planning obligation addresses the impact of the development. 

75. The short answer to this issue is that it does not. 

76. There was a lengthy discussion yesterday concerning the adequacy of the 

planning obligation. The Council has expressed its concern. The Appellant 

has maintained unwavering intransigence. 

77. A UU has been submitted. That represents the Appellant’s final offer. It is 

therefore against this UU that the appeal falls to be determined. The UU 

is, with regard to open space provision and maintenance, wholly 

inadequate, unfit for purposes and fails to deliver what is necessary, 

proportionate and reasonable to address the development proposed. 

78. We do not reiterate here all of the points made yesterday. However in 

summary, the position is as follows: 

i. no provision for ongoing maintenance and for Council step in 

rights and indemnification is provided in respect of the very 

substantial areas of open space to be delivered over and above 

the formal and informal place space to be required to meet 

policy. The Appellant extols the benefits of the abundant open 

space to be delivered, largely as a product of the extensive 

engineering and low density development which the site’s 

characteristic demand. However, no adequate provision is 

made for maintenance. If a detailed maintenance arrangement 

is required at this stage through a UU in respect of the relatively 

modest area of space required to meet policy there is no logical 

reason why the same arrangement is not required for the 

balance of open space. It is no answer to suggest that these 

matters can be resolved by condition. A s.106 obligation is 

required for proper maintenance arrangements (in particular 

council step in rights in case of default and indemnification) and 

it is well established that conditions cannot and should not 

require or expect, expressly or implicitly, the entering into a 

planning obligation.  

ii. There is no adequate guarantee offered to provide 

indemnification should the Council need to undertake 

maintenance. The proposed guarantee is deficient in two 
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respects. First, the offer of a guarantee is limited to 

circumstances in which the open space is transferred to a 

management company. As such, the offer fails to address at all 

the position whereby the landowner elects not to transfer the 

open space to a management company but rather the 

landowner retains the space itself. There is no logic to such a 

distinction given that the guarantee is intended to protect, 

through indemnification, the interest of the council and the 

council taxpayer in the event of default. Secondly, a guarantee 

is only as strong as the reliability of the guarantor. As currently 

drafted, the UU provides the Council with no control over the 

identity of the guarantor – the guarantor is fixed as the “owner” 

whomsoever that may be. The Appellant’s suggestion that the 

Council’s entitlement to approve the guarantee operates to 

allow approval of the guarantor is simply nonsense, on the 

current drafting. The UU fixes the guarantor to the owner and 

the owner only. The Council has offered three mechanism to 

address its concern but the Appellant has rejected them all. This 

is a major shortcoming in the UU. 

iii. The UU seeks to limit formal children’s play space to the form of 

a LEAP. The quantum of formal play space to be provided may 

and most likely will exceed that which is required for a LEAP. 

The UU, in seeking to constrain formal play space to a LEAP, 

will not allow delivery of the full quantum of formal play space 

which policy requires. The Appellant’s reliance on the SPD at 

para.2.4 is misplaced. That is a guide and cannot be used to 

avoid delivery of the full spatial provision of formal play space 

which policy requires. All that the Appellant need do is to omit 

the limitation in terms of delivery to a LEAP. Its obdurate refusal 

to agree even to this simple and sensible modification is utterly 

astonishing and is wholly unjustifiable. 

iv. The Appellant proposes delivery of the open space for public 

use at the completion of 75% of open market dwellings, namely 

91 out of the 110 dwellings completed (comprising 58 open 

market plus 33 affordable). To deny residents’ important open 

space provision until such an advanced threshold is crossed (if 

indeed it is ever crossed) is manifestly unreasonable, 
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particularly given the distance from the appeal site to existing 

play and open space provision. The Council considers that a 

50% trigger relating to all dwellings and not limited to open 

market dwellings is necessary, reasonable and proportionate. 

 

79. These are fundamental deficiencies in the planning obligation. The result 

is that the Appellant has failed to make “suitable arrangements for … 

provision of infrastructure necessary to make the scheme acceptable in 

planning terms” contrary to development plan policy DP/4. If the Inspector 

agrees that they amount to a self standing basis for dismissal of the appeal, 

irrespective of the outcome of the substantive issues. 

 
Whether the development represents sustainable development in terms of the 
NPPF 
And 
the planning balance 
 
80. It seems to us logical to address the final two of the main issues together.  

81. It is common ground that the Council is unable to demonstrate five years 

worth of supply of deliverable housing sites. NPPF para.49 is engaged and 

policies for the supply of housing within the development plan are deemed 

to be out of date. We have set out in our earlier submissions the principal 

amongst the development plan policies with which the appeal proposals is 

considered by the Council to conflict. Those policies, for the reason which 

have submitted, are not housing supply policies and should in any event 

attract significant weight. As such, if the Council’s case is accepted, a 

conflict with the development plan arises and a presumption – and we say 

a strong presumption - against the grant of planning permission is 

engaged.  

82. We turn then to the NPPF and in particular para.14, which is a material 

consideration here. That advises, in terms of an approach, that planning 

permission should be forthcoming where relevant policies are out of date 

unless: 

 any adverse effects … would significantly and demonstrably outweigh 

the benefits, when assessed against the policies in the Framework 

taken as a whole; or 

 specific policies in the Framework indicate development should be 

restricted. 

83. Both of the provisos are engaged here. 
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84. With regard to the first, we have set out above the basis on which it is 

considered that in terms of landscape and visual impact and in terms of 

impact on ecology and nature conservation, the appeal proposals gives 

rise to substantial and demonstrable harm and substantial and 

demonstrable conflict with the NPPF (as well as the development plan). 

85. With regard to the second proviso, we have set out why the Council (and 

indeed others) has concluded that there would be harm to the CA – a 

designated heritage asset – which is material but less than substantial. As 

such, a balance of harm against public benefits must be struck (in 

accordance with NPPF para.134). It is of note that para.134 requires a 

straightforward balance of harm vs. public benefits; the tilted scales of the 

first bullet in para.14(2), which requires adverse impact to “significantly and 

demonstrably outweigh benefits”, does not arise within the para.134 

balance. 

86. What then are the benefit?  

87. First, the appeal proposal will deliver new homes. In the absence of a five 

year supply that is plainly a weighty factor in favour of the scheme. 

However, that benefit will not be delivered quickly. Mr.Totman’s evidence 

is that the first completions cannot be expected year 2 month 2 from the 

commencement of detailed design (whenever that may be) and even that 

must be doubted following Mr.Totman’s answers to Mr.Crutcher in xx. 

Moreover, there is no house builder involved in the scheme (yet). It is said 

that the Appellant will itself deliver the development. There is no evidence 

that the Appellant has any track record in delivering residential 

development; Mr.Kosky was invited in xx to submit such evidence but he 

has declined to do so. It is not realistic that substantial and complex 

development of this nature will be developed without a house builder 

partner. The absence of such an arrangement must call even Mr.Totman’s 

extended delivery period into question. As such delivery of houses is 

plainly a benefit but delivery on a complex site such as this where 

completions are a very long way off plainly reduces the weight to be 

attached to that benefit here. 

88. The benefit in terms of delivery of homes must be considered in the context 

of two further factors. 

89. First, and as SBW demonstrated though revised appendix 3, the LPA is 

responding constructively to the absence of a five year supply. Many sites 
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are coming forward and are being granted permission – over 500 since 1 

April 2016. The shortfall is being addressed, and addressed rapidly. 

90. Secondly, the housing delivery here proposed will be at a density of 16 

pdh. This is substantially below the level normally expected. Although not 

an objection to the development per se, it indicates that to release the 

appeal site, located as it is outside the development framework, as an 

exception to policy does not represent an efficient form of development. 

This factor again reduces the weight to be attached to the benefit of 

development here. 

91. Then there is affordable housing. Again the delivery of 33 units is a benefit. 

But again it is a benefit which is tempered. The Council normally requires 

40% affordable housing units. It has secured that level of affordable 

housing on other sites which are being approved as exceptions to policy in 

the absence of a five year housing supply (see SBW App.3 revised). Of 

course affordable housing can be reduced where viability so requires. 

However, the fact that a reduction to 30% is necessary here, albeit not 

generating a policy conflict in itself, again calls into question whether this 

site represents an efficient site to be released as an exception to the 

restraint on development outside the identified development framework. 

92. Moreover, in terms of affordable housing we invite the Inspector to eschew 

Mr.Kosky’s invitation to consider affordable housing delivery in the context 

of affordable need in Fulbourn. The affordable housing proposed is not 

intended to be and cannot be devoted to those in need in Fulbourn. The 

comparison invited by Mr.Kosky is therefore uninformative and 

meaningless. Moreover, a substantial quantum of affordable housing is 

proposed close to Fulbourn on the allocated Ida Darwin Hospital site, 

which is presently coming forward for development. 

93. Then there is the “open space” benefits advanced. The appeal site will 

delivery some open space within the body of the development. However, 

that open space will be delivered within a residential development and 

cannot be considered as a benefit which realistically addresses the loss of 

this site as an attractive open rural edge to the village and to the CA. 

Secondly there is the opening and restoration of the Pump House 

Ornamental Garden. As have acknowledges already that this is a benefit 

but that must be seen in the context of the lack of harm which the garden 

presently causes. We will not repeat those submissions here. 
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94. Then there is the issue of access over, and improvements to, Poorwell 

Water. That Appellant has expressly stated that it intends to provide a new 

and improved access for pedestrians across and via Poorwell Water – see 

DAS CD E9 para.17.2 (p66) and p.33, see also the Transport Assessment 

para.4.2.3. As such, this access is advanced as part of its development at 

the outline stage. However, Poorwell Water is owed by the Parish Council. 

As such, works to or maintenance of access to the appeal site across 

Poorwell Water now and in the future is dependent on the agreement of 

the PC. The Appellant has not agreed with or even approach the PC to 

address its plans. The PC it its letter of objection to the planning application 

(18 May 2015) and referred to in its letter to PINS of 15 January 2016 has 

indicated that it will not consider permitting construction of a boardwalk 

across Poorwell Water, as the DAS seems to envisage. That there is public 

access permitted by the PC across Poorwell Water and up to the appeal 

site boundary now is no assurance that it will continue to permit such 

access in the event that development occurs or for the lifetime of that 

development (or anything like it) As such, this element of the scheme is 

not deliverable and no weight should be attached to it as a benefit. 

95. Against that background the balance falls to be struck. There are benefits 

in terms of housing delivery and these are important – but there will always 

be such benefits where there is no 5 year housing land supply. Those 

benefit are however qualified by the factors we have drawn attention to, 

not least timing of delivery here and efficiency in terms of delivery on this 

site. The opening of the ornamental garden is also a benefit (but not one 

which addressed any current harm). However, the development here 

causes we suggest substantial and demonstrable harm which is not 

outweighed by the benefits which would arise. The balance within para.14 

(part 2 bullet 1) resolves in favour of withholding permission, we submit. 

Furthermore, the NPPF para.134 balance of public benefits vs. heritage 

harm also resolves in favour of dismissal of the appeal and, as such, 

para.14 (part 2, bullet 2) indicates that permission should be withheld.  

96. In terms of sustainable development, para.14 addresses the presumption 

in favour of sustainable development. Sustainable development is, in 

substance, the output of the para.14 balancing exercise. We have 

submitted why para.14 does not indicate that the development should be 

approved and, as such, it follows that the development does not fall to be 

considered as sustainable development within the meaning of the NPPF. 
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More broadly the failure of the proposed development here to protect and 

enhance the natural and built environment indicates strongly that it does 

not, in any event, respect the environmental dimension of sustainable 

development, as defined in NPPF para.7. 

 

Overall Conclusion 

97. For the reasons set out, what is proposed causes significant harm in 

several respects. It fails to accord with a suite of policies of the 

development plan, to which material weight should be accorded. And it 

fails to accord with the NPPF. It brings benefits but not of a sufficient 

magnitude to outweigh the harm here caused, even when weighed in  

accordance with the approach in para.14. The Council was right to refuse 

planning permission and the Inspector is requested also to withhold 

consent. The appeal should be dismissed. 
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